Part 135/125 Aviation Rulemaking Committee Issue Paper

Issue: Part 135.25(b)(c) — Aircraft Requirements

Submitter:  David Hewitt, NetJets, Inc.

Current Rule

§ 135.25(b)(c) Aircraft requirements.

*kk

(b) Each certificate holder must have the exclusive use of at least one aircraft that meets the
requirements for at least one kind of operation authorized in the certificate holder's
operations specifications. In addition, for each kind of operation for which the certificate
holder does not have the exclusive use of an aircraft, the certificate holder must have
available for use under a written agreement (including arrangements for performing
required maintenance) at least one aircraft that meets the requirements for that kind of
operation. However, this paragraph does not prohibit the operator from using or
authorizing the use of the aircraft for other than operations under this part and does not
require the certificate holder to have exclusive use of all aircraft that the certificate holder
uses.

(c) For the purposes of paragraph (b) of this section, a person has exclusive use of an
aircraft if that person has the sole possession, control, and use of it for flight, as owner,
or has a written agreement (including arrangements for performing required
maintenance), in effect when the aircraft is operated, giving the person that possession,
control, and use for at least 6 consecutive months.

*k%k

Reasons for Change

The FAA requirement for an “exclusive use” aircraft has been in existence since 1949. In July
of 1981, the FAA removed the analogous requirement from Part 121 on the grounds that the
rule was “an economic burden.....that cannot be justified on safety grounds”. From a Part 135
perspective, the rule has not kept pace with the aviation industry — particularly as the rule
relates to an aircraft management company or fractional ownership company.! The rule
continues to be a burden on the Part 135 industry that cannot be justified on safety grounds and
the rule should be revised to remove the burden while addressing the historical concerns of the
FAA.

The FAA has stated that the primary reason for the continued existence of this rule is that there
was no suitable alternative to ensure that an operator did not become a “temporary” provider of
charter services wherein their transient nature would decrease the ability of the FAA to properly
monitor the operator resulting in a negative impact on safety. The FAA further reasoned that
the rule is a “stable base for certification” while admitting that “other means undoubtedly exist to
require the commitment” of an operator, but “no other method is in effect”. Therefore, the
primary concern that must be addressed is that of commitment by the Part 135 operator.

! The FAA has recognized that aircraft management companies are unique in nature and, in Exemption 6158, relief was granted to
an aircraft management company from the “exclusive use” requirement with certain conditions. The proposed change incorporates
the relief granted in that exemption and imposes in part the restrictions contained in that exemption.

Issue Paper - Part 135.25 Aircraft Requirements 1
David Hewitt, NetJets, Inc.
May 30, 2003



There are essentially three ways a Part 135 operator can secure an aircraft for use in charter
operations: ownership, lease, or through a management agreement.

In the case of ownership or a lease, the aircraft is purchased or leased directly by the certificate
holder for use in its operations. There is no question as to the commitment required with these
methods and they meet the current requirements of the rule since these aircraft would be, by
definition, in the sole possession, control, and use of the certificate holder for flight.

A management agreement is a vehicle in which the aircraft owner, by written agreement with
the certificate holder, agrees to provide the aircraft for Part 135 operations when not being used
by the owner for Part 91 operations. This is typically done to increase the utilization of the
aircraft and to decrease overall operating expenses. In this instance, the aircraft is conformed
and maintained in accordance with Part 135 and is listed in the certificate holder's operations
specifications. In addition, the crewmembers are trained and checked in accordance with Part
135, and, when operated on a Part 135 flight, the aircraft is under the operational control of the
certificate holder. This process involves significant commitment and financial investment by
both the aircraft owner and the certificate holder, in addition to the investment of time to get an
aircraft “on certificate”.

The current rule allows that a certificate holder may meet the requirements of §135.25 (b) and
(c) by means of a written agreement that provides for “sole possession, control, and use of it [an
aircraft] for flight” for a period of at least 6 consecutive months. In the management agreement
scenario, the aircraft is in the possession, control, and use of the certificate holder during a Part
135 flight. The only issue remaining is the necessity for “sole possession” of an aircraft and
whether or not that is the true measure of commitment on the part of the certificate holder.
Based on the arguments presented, it may be a measure of commitment, but not the only one.
A management agreement of at least six consecutive months duration signifies the same level
of commitment by the operator as an ownership or lease agreement. The risks of an operator
being “temporary” are not any greater with a management agreement than with ownership or
lease. In fact, one can argue that the easiest way to escape such commitments would be
through ownership in that no other parties are involved — to escape one merely has to sell the
aircraft. In lease and management agreements, third parties are involved that protect their
interests if such agreements are terminated early — usually with significant financial penalties.

In addition to the changes proposed to encompass aircraft management companies, the rule
should address the needs of the fractional aircraft companies that are Part 135 certificate
holders as well. Part 91, subpart K contains numerous contractual requirements between the
program manager and fractional owner. Recognizing the level of commitment established in
that rule to become a program manager, there should be no requirement for an “exclusive use”
aircraft for those certificate holders that are also program managers.
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Proposed Change

§ 135.25 Aircraft requirements.

(a) No change.

(b) Each certificate holder must have the use of at least one aircraft through ownership, a
lease for a minimum 6 consecutive month’s duration, or a written agreement with another
person that meets the requirements for their kind of operation as authorized in the
certificate holder’s operations specifications. The written agreement must:

(1) Be for a minimum 6 consecutive month’s duration;

(2) Provide that the certificate holder has operational control of the aircraft at all times
when operated under this part;

(3) Provide that the aircraft be maintained in accordance with this part at all times;

(4) Provide that the aircraft must be listed in the certificate holder's operations
specifications;

(5) Provide that the aircraft cannot be listed in any other operations specifications of
another Part 135 or Part 125 operator.

(c) For the purposes of paragraph (b) of this section, the certificate holder must have
available for use at least one aircraft that meets the requirements for each kind of
operation authorized. However, this paragraph does not prohibit the operator from using
or authorizing the use of the aircraft for other than operations under this part or Part 125
and does not require the certificate holder to meet the requirements of paragraph (b) for
all aircraft that the certificate holder uses.

(d) [new subparagraph] Paragraph (b) of this section does not apply to program managers
as defined in Part 91, subpart K, that are also certificate holders under this part.

(e) [previous subparagraph (d)] No change to existing rule.

Detailed Explanation of Proposed Changes

The proposed § 135.25(b) would be revised to require the certificate holder have access to at
least one aircraft for its kind of operation. This access may be accomplished through direct
ownership, a lease with a minimum six consecutive month term, or through a written agreement
with another person (a management agreement). As discussed earlier, ownership and lease
meet current requirements as to possession and control. To reflect the same level of
commitment, the proposed rule would allow the operator to enter into a management agreement
subject to certain conditions.

§ 135.25 (b)(1) would be revised to require the written agreement to be for a minimum six
consecutive month period (as the case with a lease).

§ 135.25 (b)(2) would be revised to ensure that all parties involved understand that the aircraft
would be under the operational control of the certificate holder at any time it is being operated
under Part 135.

§ 135.25 (b)(3) would be revised to ensure that all parties involved understand that the aircraft
would be maintained in accordance with Part 135 whether operated under Part 135 or Part 91.

§ 135.25 (b)(4) and (5) would be revised to ensure that all parties involved understand that the
aircraft must be listed on the certificate holder’'s operations specifications and that it cannot be
listed on any other operator’'s Part 135 operations specifications and, to ensure that there is no
confusion regarding common vs. non-common carriage, that the aircraft cannot be listed on any
Part 125 operations specifications.
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§ 135.25 (c) would be revised to ensure that the certificate holder has access to at least one
aircraft authorized for each type of operation authorized but clarifies that the requirements of
subparagraph (b) do not apply to all the aircraft listed in the certificate holder's operations
specifications.

§ 135.25 (d) would be revised to address the unique nature of program managers conducting
fractional ownership programs under Part 91, subpart K.

§ 135.25 (e) would contain the verbiage of the current subparagraph (d).

Impact on Other Rules

No impact on other rules is anticipated. Revision to the guidance contained in FAA Order
8400.10 would be required.

Safety Implications

Safety should not be negatively impacted by the proposed change. The required level of
commitment by an operator in the proposed rule is equivalent to that of the current rule.

Financial Considerations

No additional costs would be incurred by the FAA or Industry with the adoption of the proposed
rule. However, adoption would provide for much needed financial relief for the Part 135
industry. Aircraft management companies are often forced to own or lease and maintain an
aircraft that exists solely to meet the requirements contained in 8 135.25. Fractional ownership
companies are forced to own or lease and maintain a “core™ aircraft solely to meet the
requirements contained in § 135.25. Exact figures vary due to the differing types of aircraft
involved and further information can be provided at a future date.

Supporting Documentation

The following documentation is provided for reference:

Denial of Exemption Exemption No. 3438 December 31, 1981
Grant of Exemption  Exemption No. 3438A July 7, 1982
Grant of Exemption  Exemption No. 6158 September 11, 1995

Contact Information

David Hewitt

Vice President, Governmental Affairs / Operations
NetJets, Inc.

(513) 979-6610

dhewitt@netjets.com

2 A “core” aircraft is an aircraft the fractional provider solely owns or leases and has no fractional owners.

Issue Paper - Part 135.25 Aircraft Requirements 4
David Hewitt, NetJets, Inc.
May 30, 2003



Denial of Exemption Exemption No. 3438 December 31, 1981

Exenpti on No. 3438

UNI TED STATES OF AMERI CA
DEPARTMENT OF TRANSPORTATI ON
FEDERAL AVI ATI ON ADM NI STRATI ON
WASHI NGTON, D.C. 20591

* * k K* *x *x % *x *x * * *x * * *x * *

In the matter of the petition of

EXECUTI VE Al R FLEET CORPORATI ON Regul at ory Docket No. 22270
for an exenption from Section
135. 25 of the Federal Aviation
Regul ati ons

L I T I

DENI AL OF EXEMPTI ON

By letter dated Ccbober 2, 1981, M. WIlliam B. Watt,
Executive Air Fleet Corporation (EAF), 90 Monachi e Avenue,
Teterboro, N.J. 07608, and J. W Rosenthal, Esq., Attorney, of
G nsburg, Feldman, Wil and Bress, 1700 Pennsyl vani a Avenue,

N. W, Washi ngton, D.C. 20006, petitioned on behalf of EAF for an
exenption from Section 135.25(b) and (c) of the Federal Aviation
Regul ations (FAR) to the extent necessary to allow petitioner to
operate wi thout having the exclusive use of at |east one aircraft
that neets the requirements for at | east one kind of operation

authorized in the certificate holder's operations specifications.

Section 135.25(b) provides, in pertinent part, that each
certificate hol der nmust have exclusive use of at |east one
aircraft that nmeets the requirenments for at |east one kind of
operation authorized in the certificate holder's operations
specifications. 1In addition, for each kind of operation for
which the certificate holder does not have the exclusive use of
an aircraft, the certificate holder nust have avail able for use
under a witten agreenent (including arrangenents for performng
requi red mai ntenance) at | east one aircraft that neets the
requi renents for that kind of operation.

Section 135.25(c) provides, in pertinent part, that for the
purpose of the previously nentioned paragraph, a person has
exclusive use of an aircraft if that person has the sole
possessi on, control, and use of it for flight, as owner, or has a
written agreenment (including arrangenents for perform ng required
mai nt enance), in effect when the aircraft is operated, giving the
person that possession, control, and use for at |east 6
consecutive nonths.
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In support of its request, EAF states, in pertinent part:
EAF is a Del aware corporation with its principal place of
busi ness at Teterboro Airport, Teterboro, New Jersey. EAF is an
aircraft managenent firm which also holds a certificate and
operations specifications issued under Part 135 and, anong ot her
t hi ngs, conducts an air taxi charter operation under an exenption
fromthe Civil Aeronautic Board (CAB) pursuant to Part 298 of the
Board's Econom ¢ Regul ati ons.

EAF' s princi pal business is the performance of managenent
and consulting services for clients who own executive jet
aircraft. Those clients (hereinafter sometinmes referred to as
"owners") include corporations and individuals who use such
aircraft for the transportation of their own corporate executives
or thenselves, as the case may be, and their guests. Under
contracts between EAF and the owners, EAF perfornms a nultitude of
managenment advi sory functions related to the owners' operation of
such aircraft. These functions include aircraft maintenance and
recor dkeepi ng and the recruiting and training of flight
cr ewnenbers.

Several of EAF' s present client-owners have determn ned that,
in order to utilize their aircraft efficiently, it would be
desirable to have such aircraft chartered to third parties from
time totime. |In order to acconplish this, EAF obtained the
certificate and operations specifications referred to above.

Under its contracts with the owners, EAF has conpl ete
operational control of the aircraft when it is being operated
under a charter and the owner has conpl ete operational contro
(wi th managenent services perforned by EAF) when the owner is
using the aircraft for his own account. \Wen EAF operates the
aircraft, the operation is under Part 135; when the owner
operates the aircraft, it is operated under either Part 91 or
Part 125, depending on aircraft size.

On August 11, 1981, EAF filed a petition for rul enaking
requesting that the Federal Aviation Adm nistration (FAA) abolish
the Part 135 exclusive-use requirenment. This petition was
publi shed in the Federal Register on Septenber 28, 1981 (46 FR
47465). In its petition, EAF relied on the FAA's abolition in
July 1981 of the anal ogous exclusive-use rule of Part 121, on the
basis that it was "an econoni c burden...that cannot be justified
on safety grounds." EAF further pointed out that the situation
wi th which exclusive-use rules were intended to deal --nanely, the
pl et hora of nonschedul ed operators which energed after World War
Il--no longer exists and that the Civil Aeronautics Board no
| onger has any enforcenment interest in the area. Finally, EAF
argued that the rule did not even acconplish its intended purpose
since requiring each Part 135 operator to have the exclusive use

of one aircraft hardly constituted "positive control"-- the
ostensi bl e purpose of exclusive-use rules. |n addition, EAF
submtted a petition for exenption and feels that a grant of
exenption is warranted due to the needl ess and wasteful econonic
burden i nmposed upon it by the rule and by the fact that aviation
safety will not be adversely affected--indeed, will be advanced--
by the abolition of the rule.
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Because its unique and highly respected tinesharing and
ai rcraft managenment busi ness does not, of itself, give EAF the
excl usive use of one aircraft, the conpany has been conpelled to
purchase, own, and maintain a single-engine Cessna 152 solely in
order to satisfy Section 135.25.

A summary of petitioner's exenption request was published in
the Federal Register on Novenber 5, 1981 (46 FR 55051). One
conment was received.

This commenter stated, in pertinent part:

This industry has been plagued with tenporary operators who
decide to hel p defray expenses on aircraft or provide enpl oynent
for out-of-work pilots by getting into the air taxi business for
short periods of time. Requiring that at |east one aircraft be
exclusively available for charter use is one neans of requiring a
commitnent to the air taxi business that undoubtedly has
prevented the exi stence of even nore short-termair tax
operators.

The I evel of inspection and surveillance of soneone in and
out of the air taxi business over a short period of tinme cannot
be as conprehensive as it is for the continuing, full-time
operators the |local FAA offices have dealt with over a period of
time; hence, the possibility of a |lower level of safety for those
operators exists.

Wi | e ot her neans undoubtedly exist to require the
conmi tment nenti oned above, no other nmethod is currently in
effect that would replace the aircraft requirement and,
therefore, the requirenents of Section 135.25(b) and (c) should
not be deleted at this tine.

Based upon a review of the facts presented and in |ight of
t he comrent received, the FAA believes that the aircraft
requirenent in Part 135 provides a stable base for certification
At the present tine, as many as 100 operators go out of business
nonthly, with about the sane nunber applying for new
certificates.

This aircraft requirenment has been in existence since 1949,
and the industry has voiced no objection to the rule. 1In the
revision to Part 135 proposed in 1977, only a few conments were
recei ved requesting a change.

From a safety standpoint, the rule provides proper contro
over operations and mai ntenance for one aircraft. Executive Air
Fl eet Corporation argues that this does not acconplish that
purpose. The FAA maintains that by requiring ownership or
| easing of one aircraft, an applicant will hesitate before nmaking
application because it nust commt itself to control one
aircraft. Wthout such a conm tnent, the operator night be
tenmpted to reduce aircraft maintenance and crew training and then
sell or lease the aircraft before routine FAA surveill ance
reveal s only possible irregularities. Such a situation is not in
the public interest and could result in operations conducted at a
reduced | evel of safety.
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In consideration of the foregoing, | find that a grant of
exenption is not in the public interest. Therefore, pursuant to
the authority contained in Sections 313(a) and 601(c) of the
Federal Aviation Act of 1958, delegated to nme by the
Admi ni strator (14 CFR 11.53), the petition of Executive Air Fleet
Corporation for an exenption from Section 135.25(b) and (c) of
the Federal Aviation Regulations is hereby denied.

/'s/ Kenneth S. Hunt
Di rector of
Fl i ght Operations

| ssued in Washington, D.C., on
Decenber 31, 1981.
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Grant of Exemption Exemption No. 3438A July 7, 1982

Exenpti on No. 3438A

UNI TED STATES OF AMERI CA
DEPARTMENT OF TRANSPORTATI ON
FEDERAL AVI ATI ON ADM NI STRATI ON
WASHI NGTON, D.C. 20591

* * k K* *x *x % *x *x * * *x * * *x * *

In the matter of the petition of
EXECUTI VE Al R FLEET CORPORATI ON Regul at ory Docket
No. 22270

for an exenption from Section
135. 25(b) and (c) of the Federa
Avi ation Regul ati ons

L I T I

GRANT OF EXEMPTI ON

By letter dated February 2, 1982, M. WIlliamB. Watt,
Executive Air Fleet Corporation (EAF), 90 Monachi e Avenue,
Teterboro, N.J. 07608, and J. W Rosenthal, Esq., Attorney, of
G nsburg, Feldman, Wil and Bress, 1700 Pennsyl vani a Avenue,
N. W, Washi ngton, D.C. 20006, petitioned for reconsideration
of Denial of Exenption No. 3438 issued to EAF on Decenber 31
1981. EAF seeks an exenption from Section 135.25(b) and (c)
of the Federal Aviation Regulations (FAR) to the extent
necessary to allow petitioner to operate w thout having the
exclusive use of at |east one aircraft that neets the
requi renents for at |east one kind of operation authorized in
the certificate holder's operations specifications.

Sections of the FAR affected:

Section 135.25(b) provides, in pertinent part, that each
certificate holder nust have exclusive use of at |east

one aircraft that neets the requirenents for at |east one
ki nd of operation authorized in the certificate holder's
operations specifications. 1In addition, for each kind of
operation for which the certificate hol der does not have

t he exclusive use of an aircraft, the certificate hol der
nmust have avail able for use under a witten agreenent
(including arrangenents for perform ng required maintenance)
at least one aircraft that neets the requirenments for that
ki nd of operation.

Section 135.25(c) provides, in pertinent part, that for
the purpose of the previously nmentioned paragraph, a
person has exclusive use of an aircraft if that person
has the sol e possession, control, and use of it for
flight, as owner, or has a witten agreenment (including
arrangenents for perform ng required maintenance), in
ef fect when the aircraft is operated, giving the person
t hat possession, control, and use for at |east 6
consecutive nonths.
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The petitioner's supportive information is as foll ows:

EAF stated in its original petition that it is a Del aware
corporation with its principle place of business at
Teterboro Airport, Teterboro, New Jersey. EAF is an
aircraft management firmwhich also holds a certificate
and operations specifications issued under Part 135 and,
anong ot her things, conducts an air taxi charter operation
under an exenption fromthe Civil Aeronautics Board (CAB)
pursuant to Part 298 of the Board's econom ¢ regul ati ons.

EAF' s principal business is the performance of managenent
and consulting services for clients who own executive jet
aircraft. Those clients include corporations and

i ndi vi dual s who use such aircraft for the transportation
of their own corporate executives or thenselves, as the
case may be, and their guests. Under contracts between
EAF and the owners of these aircraft, EAF perfornms a

nmul titude of nmanagenent advisory functions related to the
owners' operation of such aircraft. These functions

i nclude aircraft naintenance and recordkeepi ng and the
recruiting and training of flight crewrenbers.

Several of EAF' s present client-owners have determ ned
that, in order to utilize their aircraft efficiently, it
woul d be desirable to have such aircraft chartered to
third parties fromtinme to tine. |n order to acconplish
this, EAF obtained the certificate and operations
specifications referred to above.

Under its contracts with the owners, EAF has conpl ete
operational control of the aircraft when it is being
operated under a charter, and the owner has conplete
operational control (wi th managenent services perforned

by EAF) when the owner is using the aircraft for its own
account. \When EAF operates the aircraft, the operationis
under Part 135; when the owner operates the aircraft, it
is operated under Part 91 of the FAR

Because its unique and highly respected tinesharing and
ai rcraft managenent business does not, of itself, give
EAF the exclusive use of one aircraft, the conpany has
been conpelled to purchase, own, and maintain a

si ngl e-engi ne Cessna 152 solely in order to satisfy
Section 135. 25.

In its recent petition, EAF states that it filed its
original petition for exenption as a corollary to its
earlier petition for rul emaking (46 FR 47465, Septenber
28, 1981) to abolish the Part 135 exclusive-use

requi renment. EAF enphasized the irrel evance of Section
135.25 to the safety of its operation in view of its
managenment contracts which provide for the continuous
mai nt enance of all its managed aircraft under Part 135.
In addition, EAF noted the outrageous econon c waste
which resulted from EAF' s having to own and naintain a
smal | airplane, which is never flown, sinply to conply
with the rule.
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EAF states that the denial of exenption was erroneously
based on a public coment opposing the petition for

rul emaki ng and that the comrent is not directed toward the
i ndi vi dual situation which EAF cited in support of its
request for exenption. Also, EAF states that the Federa
Avi ation Administration (FAA) failed to note that three
favorabl e public comments were submitted to support its
petition for rul emaking. EAF states the denial of
exenption is fundanental |y i nadequate because the FAA
failed to address EAF' s unique aircraft managenent
arrangenents and that forcing EAF to own and maintain an
aircraft which is never flown purely to comply with
Section 135.25 is an outrageous econom c waste.

Accordi ngly, EAF strongly believes that a grant of
exenption will result in an increase in aviation safety
and a reduction in the econoni c burden of governnment
regul ati on.

A sunmary of the EAF petition was published in the Federa

Regi ster (47 FR 8721, March 1, 1982), and no public coments
were received

The FAA anal ysis/sumuary is as foll ows:

The EAF petition for rulemaking is identified as Docket
No. 22084. It is a separate rul emaki ng action under

Part 11 of the FAR and shoul d not have any direct bearing
on this petition for exenption.

The FAA recogni zes that EAF is unique with respect to its
Part 135 operation. EAF is primarily responsible for
perform ng managenent and consul tant services for certain
busi ness aircraft owners. Anmpng its contractua

obl i gations, EAF perforns aircraft maintenance and
recordkeeping, and the recruiting and training of flight
crewnenbers. EAF has operational control of these

busi ness aircraft during charter flights conducted in
accordance with its Part 135 certificate and operations
specifications. The aircraft nmay be operated by EAF
under Part 135 for a few days followed by a period of
days during which the sanme aircraft is operated by the
owner for private operations under Part 91.

The FAA finds that the uni queness of the EAF operation
warrants a grant of exenption subject to the condition

t hat EAF shall not operate under Part 135 any U. S. -

regi stered civil airplane which has a seating capacity of
20 or nore passengers or a meximum payl oad capacity of

6, 000 pounds or nore, and used to conduct non-common
carriage operations under Part 125. Section 125.11(b)
states that no Part 125 certificate holder may conduct any
operation which results directly or indirectly from any
person's holding out to the public to furnish air
transportation. Thus, to preclude any possible mxing

of Part 135 comon carriage operations with Part 125

non- common carriage operations for conpensation and hire,
the FAA finds that EAF may not operate, or list onits
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Part 135 operations specifications, any airplane which is
listed on the operations specifications of any Part 125
certificate holder. The FAA finds that this condition is
necessary in the public interest to provide the highest

| evel of safety for persons being transported by EAF under

its Part 135 certificate and operations specifications.

In consideration of the foregoing, | find that a grant of
exenption is in the public interest. Therefore, pursuant to
the authority contained in Sections 313(a) and 601(c) of the
Federal Aviation Act of 1958, delegated to nme by the
Admi nistrator (14 CFR 11.53), Executive Air Fleet Corporation
is granted an exenption from Section 135.25(b) and (c) of the
FAR to the extent necessary to allow EAF to operate under
Part 135 wi thout having the exclusive use of at |east one
aircraft that neets the requirenents for at | east one kind of
operation authorized in the EAF operations specifications
subject to the condition that EAF shall not operate under
Part 135 any airplane which:

1. Has a seating capacity of 20 or nore passengers, or

2. Has a maxi mum payl oad capacity of 6,000 pounds or
nore, and

3. Is listed on any Part 125 operations specifications.

This exenption ternminates on July 1, 1985, unless sooner
super seded or rescinded.

/s/ Bernard A Ceier
Acting Director of Flight Operations

I ssued in Washington, D.C., on July 7, 1982.
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Grant of Exemption Exemption No. 6158 September 11, 1995

Exenpti on No. 6158

UNI TED STATES OF AMERI CA
DEPARTMENT OF TRANSPORTATI ON
FEDERAL AVI ATI ON ADM NI STRATI ON
WASHI NGTON, DC 20591

* * *x * * *x * * *x * * *x * * * *x * * *x

In the matter of the petition of

EXECUTI VE Al R FLEET, | NC.
Regul at ory Docket
for an exenption from No. 28223
Sections 135.25(b) and (c) of

Title 14, Code of Federal Regul ations

L I T I

* *x % % * * *x % *x % * * * *x * *x * * %

GRANT OF EXEMPTI ON

By letter dated May 1, 1995, M. Randol ph M Kennedy,

Executive Vice President and Chief Operating Oficer, Executive
Air Fleet, Inc. (EAF), 90 Moonachi e Avenue, Teterboro, New Jersey
07608, petitioned on behalf of EAF for an exenption from Sections

135.25(b) and (c) of Title 14, Code of Federal Regul ations

(14 CFR), to the extent necessary to permt EAF to operate its

aircraft w thout having the exclusive use of at |east one
aircraft that neets the requirenents for at |east one kind of
operation authorized by EAF' s Operations Specifications.

The petitioner requests relief fromthe follow ng regul ati ons:

Section 135.25(b) prescribes, in pertinent part, that each
certificate hol der have the exclusive use of at |east one
aircraft that neets the requirenents for at |east one kind

of operation authorized in the certificate holder's

Operations Specifications. 1In addition, for each kind of
operation for which the certificate hol der does not have the
exclusive use of an aircraft, the certificate hol der nust
have avail abl e for use under a witten agreenent (including
arrangenents for perform ng required naintenance) at | east
one aircraft that neets the requirenments for that kind of

operation.

Section 135.25(c) prescribes, in pertinent part, that for
t he purposes of paragraph (b) of this section, a person have
exclusive use of an aircraft if that person has the sole

possession, control, and use of it for flight, as owner,
has a witten agreenent (including arrangenents for
perform ng required mai ntenance), in effect when the
aircraft is operated, giving the person that possession,
control, and use for at |east 6 consecutive nonths.
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The petitioner supports its request with the foll ow ng
i nformati on:

The petitioner states that it is a Del aware corporation and
that its principal place of business is at Teterboro
Airport, in Teterboro, New Jersey. The petitioner is a 14
CFR part 135 certificate holder, and its Operations
Specifications permt it to conduct on-demand airplane and
rotorcraft operations. The petitioner's principal business
is the contractual placenment of client-owners' aircraft on
its operating certificate so that the aircraft can be
chartered to third parties.

The petitioner states that under its contracts, it has

conpl ete operational control of an aircraft when the
aircraft is being operated under charter. However, the
owner of the aircraft has conplete operational control when
the owner is using the aircraft for its own account. The
petitioner has conplete maintenance control at all tines
because the Federal Aviation Regul ations do not permt
operators to alternate their operations between 14 CFR parts
91 and 135.

The petitioner states that the relief it now requests has
previously been granted to EAF by the Federal Aviation

Admi nistration (FAA). The petitioner states that Exenption
No. 3438, as anended, was issued to EAF on July 7, 1982
(Public Docket No. 22270). The petitioner states that it
allowed this exenption to expire on June 30, 1989, due to
changed busi ness capabilities.

The petitioner states that since the expiration of Exenption
No. 3438, as amended, it has purchased and nmintained a

si ngl e-engi ne Cessna 172 aircraft solely to conmply with the
requi renents of the affected sections. The petitioner now
requests a renewal of Exenption No. 3438, as anended, or a
grant of a new exenption.

The petitioner states that the proposed exenption woul d be
in the public interest because the Cessna 172 aircraft,
which is never flown, is an econom c waste because its only
function is to conply with Section 135.25(b) and (c). The
petitioner states that noney spent on this aircraft could be
allocated to nore beneficial areas, such as safety and

ef ficiency inprovenents, which the petitioner states would
be in the public interest.

The petitioner states that if its proposed exenption were
granted, safety would not be affected. The petitioner

believes that the safety justification for Section 135.25 is
not relevant to its operations because its procedures for

ai rcraft managenment provide a higher degree of safety than
the inpl enmentation of that section. The petitioner also
states that through its charter contracts, it has authority
over the nmmintenance and equi pnent of all its clients'
aircraft, and maintains them continuously in accordance with
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the stringent provisions of part 135. Thus, the petitioner
believes that its operations maintain a | evel of safety that
i s higher than that which is possible under the affected
secti on.

A summary of this petition was published in the Federa

Regi ster on July 17, 1995 (60 FR 36454). No comrents were
recei ved.

The FAA's anal ysis/sumuary is as foll ows:

Exenpti on No. 3438, as anended, was first issued to EAF on
Decenber 31, 1981, as a deni al

In that petition, EAF stated that it had also submitted a
petition for rulemaking that would abolish the part 135
excl usive-use requirenment. EAF' s petition for rul enaking
was published in the Federal Register on Septenber 28, 1981
(46 FR 47465). In its petition, EAF relied on the FAA s
abolition in July 1981, of the anal ogous exclusive-use rule
of 14 CFR part 121 on the basis that it was an econonic
burden ... that cannot be justified on safety grounds. EAF
further pointed out that the situations that exclusive use
rules were intended to address (nanely, the plethora of
nonschedul ed operators that energed after World War I1) no
| onger existed and that the Civil Aeronautics Board no

| onger had any enforcement interest in the area. The
petitioner argued that the rule did not even acconplish its
i nt ended purpose because requiring each part 135 operator to
have exclusive use of one aircraft hardly constituted
"positive control"™ - the ostensible purpose of exclusive-
use rul es.

In support of its request for exenption, the petitioner
further stated that its unique and highly respected

ti mesharing and aircraft managenent business did not, of
itself, give EAF the exclusive use of one aircraft.
Therefore, the conpany had been conpelled to purchase, own,
and maintain a single-engine Cessna 152 solely in order to
satisfy the requirenments of Section 135.25.

A summary of EAF' s petition for exenption was published in

t he Federal Register on November 5, 1981 (46 FR 55051). One
comment was received. The commenter stated, in pertinent
part, that the air taxi industry had been plagued with
tenporary operators who decided to help defray their
aircraft expenses or provide enploynment for out-of-work

pilots by getting into the air taxi business for short
periods of tinme. According to the comenter, requiring an
air taxi operator to have at |east one aircraft exclusively
avail able for charter acted as a nmeans of requiring
commitnent to the air taxi business, which undoubtedly has
prevented the exi stence of greater nunbers of short-termair
taxi operators.
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The | evel of inspection and surveillance of an operator
tenmporarily in the air taxi business cannot be as
conprehensive as it is for full-tine operators with whomthe
| ocal FAA offices have dealt with over a period of tinme.
Therefore, the possibility exists that those operators will
maintain a | ower |evel of safety.

Wi |l e other nmeans undoubtedly exist to require the
conmi t ment nentioned above, the FAA notes that no other
method is currently in effect that would replace the
aircraft requirenent. Therefore, the requirenents of
Section 135.25(b) and (c) should not be deleted at this
tinme.

In issuing Denial of Exenption No. 3438, the FAA revi ewed
the facts presented and the comrent received. The FAA found
that the aircraft requirenent in part 135 provides a stable
base for certification. At that tine, as nmany as 100
operators were goi ng out of business nmonthly, with about the
same numnber applying for new certificates.

The FAA stated that the exclusive-use aircraft requirenent
had been in existence since 1949, and that the industry had
voi ced no objection to the rule. In response to a proposa
to revise part 135 in 1977, only a few of the comenters
requested a change.

The FAA further stated that froma safety standpoint, the
rul e provided proper control over operations and nai nt enance
for one aircraft. While the petitioner argued that this
does not acconplish that purpose, the FAA maintained that by
requesti ng ownership or | ease of one aircraft, an applicant
wi |l hesitate before maki ng an application because it nust
comrmit itself to controlling one aircraft. Wthout such a
commtnent, the operator might be tenpted to reduce aircraft
mai nt enance and crew training, and then sell or |ease the
aircraft before routine FAA surveillance reveal s possible
irregularities. Such a situation is not in the public
interest and could result in operations conducted at a
decreased | evel of safety.

On February 2, 1982, EAF petitioned for reconsideration of
Deni al of Exenption No. 3438. The petitioner stated that it
filed its original petition for exenption as a corollary to
its earlier petition for rulemaking to abolish the part 135
excl usive-use requirenents. The petitioner stated that

Section 135.25 was irrelevant to the safety of its
operations in view of its managenent contracts, which
provi de for the continuous maintenance of all its managed
aircraft under part 135. |In addition, the petitioner noted
t hat an outrageous econom c waste resulted from EAF s havi ng
to own and nmaintain a small airplane, which never was fl own,
sinmply to conply with the rule.
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The petitioner stated that Denial of Exenption No. 3438 was
erroneously based on a public conment opposing a petition
for rul emaki ng, and that the comrent was not directed toward
the particular situation that the petitioner cited in
support of its request for exenption. Also, the petitioner
stated that the FAA failed to note that three favorable
comrents were submtted to support its petition for

rul emaki ng. The petitioner stated that the denial of
exenption was fundanmental |y i nadequate because the FAA
failed to address EAF' s unique aircraft managenent
arrangenents and that forcing EAF to own and maintain an
aircraft that never was flown purely to conply with Section
135. 25 was an outrageous econom ¢ waste. EAF stated that,
accordingly, a grant of exenption would result in an
increase in aviation safety and a reduction in the economc
burden of governnent regul ation

In response to EAF's petition for reconsideration, the FAA

i ssued Grant of Exenption No. 3438A to the petitioner on
July 7, 1982. The FAA found that the petitioner was uni que
with respect to its part 135 operation. This is because EAF
was primarily responsible for perfornm ng managenent and
consul tant services for certain business aircraft owners.
Anmong its contractual obligations, the petitioner performns
aircraft mai ntenance and recordkeeping, as well as the
recruiting and training of flight crewenbers. The
petitioner had operational control of these business
aircraft during charter flights conducted in accordance with
its part 135 certificate and Operations Specifications. For
exanple, the aircraft may be operated by EAF under part 135
for a few days, followed by a period of days during which
the sanme aircraft is operated by the owner for private
operations under part 91.

The FAA found that the uni queness of EAF' s operations
warranted a grant of exenption subject to the condition that
EAF shoul d not operate under part 135 any U.S.-registered
civil airplane which had a seating capacity of 20 or nore
passengers, or a payload capacity that exceeded 6,000
pounds, and was used to conduct non-conmon carri age
operations under part 125. Section 125.11(b) states that no
part 125 certificate holder may conduct any operation that
results directly or indirectly fromany persons' hol ding out
to the public an offer to furnish air transportation. Thus,
to preclude any possible m xing of part 135 common carri age
operations with part 125 non-common carri age operations for

conpensation and hire, the FAA found that the petitioner
shoul d not operate, or list on its part 135 Operations
Specifications, any airplane which was |listed on the
Operations Specifications of any part 125 certificate

hol der. The FAA found that this condition was necessary in
the public interest to provide the highest |evel of safety
for persons being transported by the petitioner under its

part 135 certificate and Operations Specifications.
Exenmpti on Nos. 3438B and 3438C were issued as extensions,
wi t hout any changes being nmade to the original exenption.
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The FAA finds that, subject to conditions and limtations,
the petitioner has operated successfully under Exenption No
3438, as anended. The FAA further finds that the reasons
that warranted the previous grant of exenption continue to
be valid and serve as the basis for a grant of exenption.

In consideration of the foregoing, |I find that a grant of
exenption is in the public interest. Therefore, pursuant to the
authority contained in 49 U S.C. Sections 40113 and 44701
formerly Sections 313(a) and 601(c) of the Federal Aviation Act
of 1958, as anmended, delegated to nme by the Adm nistrator
(14 CFR Section 11.53), Executive Air Fleet, Inc., is hereby
granted an exenption from 14 CFR Sections 135.25(b) and (c) to
the extent necessary to all ow EAF to operate under 14 CFR part
135, without having the exclusive use of at |east one aircraft
that neets the requirenments for at | east one kind of operation
authorized by EAF's Operations Specifications. This exenption is
subject to the followi ng conditions. EAF shall not operate any
ai rpl ane under part 135 which

1. Has a seating capacity of 20 or nobre passengers, or
2. Has a payl oad capacity that exceeds 6,000 pounds, and
3. Is listed on any part 125 Operations Specifications.

This exenption term nates on August 31, 1997, unless sooner
super seded or rescinded.

/sl WlliamJ. Wite
Acting Director, Flight Standards Service

| ssued in Washington, D.C. on Septenber 11, 1995.
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